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Subject: Congressionsl Privilege and Immunity.

1. The Exsoutive for Inspestion and Seowrity (in draft
- memorandum, dated 30 September 1947, subject: Release or Dis-
olosure of Clasuifisd or Unclassified CIA Intelligence or In-
formakicon to the Congress of the United States) has suggested
(jnr -§(2) of referencs memorsndim) that all classified mater-
1al relsased toc & Mamber of Gongress carry appropriate caution-
ary notices to preciunde umauvthorized diuaninati.on. Phrases suge
_gested in reference memarandum insludes

{a) *This docusent is furnished for use of the
; recipient only. Reproductiom, quotation, or
further digpexination is not authorised with-
out specific authority of the Director of
Central Intelligence.®

(b) "This document contains information affecting
the national defenss of the United States within
the neaning of the Bspiomage Act, 50 USC 31 and
32, ag amended, Its transmission or the revala-
tion of its contents in any marmer to an wnau.
thorised person is prohibited by law"

2+ The following comclusions are reached:

{a) Any Mexber of Gongress may make any statement he
desires on the floor of the Congress or in one
of its comnitiees. This statemsnt may be reprinted
in the Congresaional Record or in eo-d.tm hearings.

(b) Such a statement is absolutely privileged, regard-
less of whether the statement includes olassified
CIA muterial or not, and regardless of any words
of limitation which may accompany the material.

(c) Use of classified CIA material for speeches or
writings outside of Congress (press, radio, publis
addresses, etc.) is not a privileged wse, mnd wuld
subject Mambar to prosecution under the sspionage laws.

() Constitutional fmunity will not protect a Member
from prosecution for commission of a felony, pro-
vibditdaumtcmwithinthtmatw&-
MZ(ﬂ)’ .

{e) That prosssution of a Member for unauthorised
disclogurs of classified CIA material is wery
unlikely -

3. The following recommendations are mads!

{(a) The proposed phraseclogy in paragraph 1 (b), is
preferabls and should accospany all documents clas-
sified higher than RESTRICTED when transmitted to
the Congress.

{b) Whenever possibls, when CIA intelligence material
of classification higher than RESTRICIED is trans-
mitted to & Member, it ghould be explained to the
Mambor that the material is ¢lassified and that
unauthorized disclosure would be unfortunate in

security.

the interests of national
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Represestatives thet:

1, 86 of the Cenwtitution states in regard to
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m&-m,numttm,mhmam
attantien to sestions of the espionage laws might serve as a
warning to eonscientious legislators, thsy have no foree and
effeot in the above comnectiom. '

Scant eemfort can be gained from dicta in the Cousens
cass, supra, which states:

"Frasusably legislators will be restrained in the
sxareise of such a privilage by the re: ties
mj:tn«. Imom,intxnb. urt!:l.r
wre in that regard, they will be subjest
M)wmw. Article 1 #5."
P . .

ing this, wm,'ummmmuwamm
‘:hotmot;:wlmot:?c?;ndmtmi‘h&w, the
which was referred Supreme Court in affirming
dsulision, 293"8.8. 76 (193&%, Van Orsdel, J., stated:

mmmmcmmnmwo-
ductions of the speech, the offenss consists not in

what was saild in the Sanste, but in the tion

aad gircularising of the libelous doowments.” (at p. 389).

n-tm.x,»ummummmmumu
Senators and Reprssentatives thats :

"They shall in all Cases, Treason, Felowy
uamuuum.u:fmwmm
during their Attendance at the Session of their
respective Houses, and in going te and retwming
from the same.”

It 1s apparent that the expression "treason felony.se
exoepts from the operation of the privilege all erisdmal eftenses;
the privilege ap s only to arrests in civil suite. It does
w0t include fmmunity frem servies of process in civil o
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muwwmmﬁm 293 U.8.
76 (1934), which was brought by Senater quash ser-
vice of swmmons upen him in & 1ibel action. Senator Long con~
tended that the Comstitution cenfers upon every Mewber of Con-
gress, while in attendance within the District, immunity in eivil
¢ases not only from arrest, but also from service of process,
Mr. Justice Brandels stated that:

Ve Btates, 207 U.S. 428 ( « Thix case in-
an ob, an & Member of Cangress that he cannot
bomtonmdmn‘ingmtcmqi‘ofnoamﬂugrmtmtit
would interfere with his Constitutional privilege from arrest.
¥r. Justice Wnite stated:

"ess It follows that the terms tresson, felany and

breach of the peace, as used in the Constitutional

privision relied s oxoeptas {rom the operation
oge & offenses, the conolu-

sion results that the ¢laim of privilegs of amg—

?:n rzms grrntnd sentence was without merit.

A% Pe .

From this it would appesr that should a Nember commit
A crime under the conditions set forth in Foint 1, above, he

mmamamm.muMammm.mmun.
For this reasen, thersfors, it is falt that & Nember should be
put on notive when in receipt of CIA material, that unautherised
disclosure would make him liable to prosecution under the
esplonage law.

WALTER L. PFORZHEIMER
Assistant Onn-rgl Comnsel




